
  
  ANNEX B 

LAWFULNESS, FAIRNESS AND TRANSPARENCY TEST 
 

Application of FOI exemption Section 40(2) and EIR exception 12(3) 13(1) 
 

DOF/2024-0532 
 

A Lawfulness, Fairness and Transparency test must be carried out by the 
Department of Finance when considering disclosure of third-party personal data 
which falls within the scope of an FOI or EIR request. 
 
FOI / EIR request 
 
Please provide data on the number of staff dismissed from each NICS Department 
per year for the each of the years 2017-2024 (to date).  Also subdivided by reason 
for dismissal - e.g. performance management, discipline misconduct, sickness 
inefficiency, ill health retirement.  Also subdivide the reasons to indicate how many of 
the staff were disabled persons under Disability Discrimination Act DDA.  If you must 
group some departments together that is ok. 
 
Consideration of the personal data falling within the scope of the request  
 
The reason for dismissal can be categorised, however the Department considers to 
provide the figures of the dismissal reason per Department is exempt under section 
40(2) of the Freedom of Information Act.  
 
Section 40(2) exempts personal information from disclosure if that information relates 
to someone other than the applicant, and if disclosure of that information would 
contravene one of the data protection principles in schedule 1 of the Data Protection 
Act 2018. To provide the data broken down by reason for dismissal could lead to risk 
of identification, owing to the small number of staff involved. Figures have therefore 
been provided for the NICS as a whole.  

Description of personal data/issue(s) under consideration:  
 
Due to low numbers the release of the requested information could risk an individual 
being identified.  
In order to process and release the personal data of the individual(s) would require 
their consent. The department does not consider it appropriate to approach the 
individual(s) to seek their consent for release of their information.  
 
Lawfulness 
 
Do either of the two lawful basis below, which allow for the disclosure of personal 
data, apply?  No  
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☐ Consent:  This applies when the data subject(s) clear consent exists, 
allowing the department to disclose personal data falling within the scope 
of this request.  

 
☐  Legitimate interests: This applies when disclosure is necessary for the 

department’s legitimate interests or the legitimate interests of a third party 
that overrides the data subject(s) rights and freedoms, particularly their 
right to privacy. 

 
 
Conclusion  
 
Having considered all the information contained within the Lawfulness, Fairness and 
Transparency Test, the department has established that, on balance, there is no 
lawful basis for the disclosure of third-party personal data falling within the scope of 
the request (of which the requester is not the data subject).   

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 


