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Introduction and background

1.1. We were engaged by the Department of Agriculture, Environment and Rural Affairs (“DAERA” or “the

Department”) to conduct an external review of how it dealt with the concerns raised by a former

Senior Veterinary Officer  (“Claimant”) (“the external review”).

1.2. The Claimant resigned from the Northern Ireland Civil Service (“NICS”) on 27 February 2018 and

lodged a complaint with the Industrial Tribunal on 16 May 2018 claiming that she suffered detriment

and was constructively dismissed by her employer, DAERA, as a result of raising protected disclosures

under the Public Interest Disclosure (Northern Ireland) Order 1998.

1.3. Both sides agreed in the submissions hearing that the concerns raised by the Claimant related to the

following two issues:

● Concern about welfare of animals in livestock markets, particularly in Ballymena Livestock

Market; and

● Deletion of cattle moves in the recording carried out by livestock markets and the effect of that

on traceability of cattle and the risk of Tuberculosis in particular.

1.4. The Industrial Tribunal found in favour of the Claimant’s complaint on 22 September 2021. A decision

was subsequently taken to appeal the Tribunal finding, notice of which was lodged on behalf of

DAERA on 2 November 2021. The appeal was withdrawn in April 2022 following receipt of legal

advice on this point.

1.5. The external review was to be conducted in two phases, the first phase of which was a fact-finding

phase which included review of the extent of compliance with relevant policies, procedures and

processes; this report relates to the first phase only. The second phase of work will look at lessons

learned and will be the subject of a separate report.

1.6. The Terms of Reference for the external review highlighted four key areas of focus for the first phase

of work - handling of the concerns raised, the Industrial Tribunal complaint, the Industrial Tribunal

and the Judgment (“the four key areas”).

1.7. As agreed with the Review Oversight Group
1
, the focus of our work has been on review of relevant

documentation provided to us for review. We were not responsible for identifying the relevant

documentation, nor determining the completeness of the document population provided to us. In

addition, we have not sought clarification from relevant officials on the actions taken by persons

involved in the case. In the absence of doing so, it has not been possible to determine conclusively, the

extent of compliance with relevant policies, procedures and processes.

1
Made up of the Head of the Civil Service, the Permanent Secretaries of DAERA and the Department of Finance (“DoF”) and the NICS

Group Head of Internal Audit.
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1.8. This document has been prepared only for DAERA and solely for the purpose and on the terms agreed

with DAERA. We accept no liability (including for negligence) to anyone else in connection with this

document.

1.9. To the extent that our report touches on points of law it should not be taken as expressing a legal

opinion nor providing legal advice. Following discussions with DoF, we have been instructed to omit

from this report reference to any privileged information that we may have reviewed. Consequently,

this may impact on some of the background detail provided and the completeness of some of the

findings set out in this report, in particular the areas of the review which are centred on the advice and

guidance provided to DAERA.

1.10. This is a draft report prepared for discussion purposes only and should not be relied upon; the

contents are subject to amendment or withdrawal.

1.11. Our summary findings for each of the four key areas are set out below.

Handling of the concerns

1.12. It appears that the concerns raised by the Claimant were not treated as protected disclosures, at least

initially, neither by those to whom the Claimant raised the concerns, nor by the Claimant herself. As

such, the Departmental whistleblowing policy, which was in place at the time, was not specifically

invoked and, as a result, specifically followed.

1.13. Whilst not explicitly referred to as protected disclosures at the time, by raising her concerns, and

continuing to do so, the Claimant would have had an expectation that they would be adequately

considered and addressed, where appropriate, by the Department.

1.14. It would appear that concerns about deleted cattle moves were taken seriously, at least initially, by

senior Departmental Officials, including by those to whom the Claimant raised her concerns. There is

evidence that discussions were held about possible actions open to the Department to deal with the

issue.

1.15. However, over time, key Departmental Officials ) indicated

that they believed other individuals, or parts of DAERA, were dealing with the issue as ‘business as

usual’, which may have impacted how the Department responded to the concerns raised.

1.16. Based on the documentation reviewed, it is more difficult to identify evidence of concerns about the

welfare of animals, particularly in Ballymena Livestock Market, being taken as seriously; we note that

the majority of the concerns raised in relation to this issue were made by the Claimant to her line

manager, the Senior Principal Veterinary Officer (DAERA) (“Claimant's Line Manager”).

1.17. Despite the Claimant repeating her concerns about Ballymena Livestock Market, the

does not appear to have advocated for immediate action to address the issues raised. The

lack of escalation of these concerns by the Claimant’s Line Manager is in contrast to how he (and the
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Chief Veterinary Officer) treated similar concerns raised by the Claimant about Pomeroy Livestock

Market, which included briefing the Permanent Secretary.

1.18. The Claimant did however continue to raise her concerns and ultimately escalated her concerns about

Ballymena Livestock Market to the Chief Veterinary Officer on 1 November 2017. It could therefore be

argued that by the point of escalation by the Claimant, her concerns ought to have been treated as

protected disclosures.

1.19. From the documentation available to us, however, it appears that the Claimant's Line Manager

increasingly failed to respond to her and the issues raised, most notably in the period from December

2017 to February 2018.

1.20. Further, it appears that the Claimant’s Line Manager, and the Chief Veterinary Officer had a

consistent preference for compliance rather than enforcement action in relation to the issues raised by

the Claimant. Although the DARD enforcement policy, which was in place at the time, provides for

both compliance and enforcement actions, it is clear that a distinction must be made on the grounds

of severity. Based on the documentation available to us, it is difficult to determine the extent of the

action taken to assess the severity of the issues raised and therefore whether compliance or

enforcement was the right course of action at the relevant time.

The Industrial Tribunal Complaint

1.21. It is clear from the evidence provided that there was a sense of urgency within DAERA to gather the

relevant information and submit a response. Given the strict Industrial Tribunal timeframes to enter a

defence to a claim, it would not be considered unreasonable for an employer to lodge its defence and

then subsequently consider the merits of defending the claim.

1.22. Following lodgement of the response, however, we have not had sight of any legal advice provided to

DAERA on the merits of claim which we would typically expect in a case such as this, setting out the

weaknesses in the case, prospects of success and also the potential cost implications of proceeding

with a hearing and being unsuccessful. Such advice would also likely provide a recommendation to

either move to hearing or offer to enter into negotiation for settlement.

1.23.

The Claimant’s Line Manager and the Chief Veterinary Officer confirmed that they

agreed to be in relation to this issue. We have not been provided with evidence that the

former Permanent Secretary (DAERA) was involved in this decision.

1.24. The inclusion of whistleblowing meant that the financial cap on unfair dismissal (approximately

£90,000) was removed as there is no limit on the compensation that can be awarded for unfair

dismissal linked to whistleblowing. Given the significant impact on the potential award for this case,

we would have expected the legal advice received to address the potential impact this would have had

in relation to proceeding to hearing both from a legal and commercial perspective; there is no

evidence that this was addressed.
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1.25. Based on the documentation reviewed, we have not seen any evidence of who, within DAERA,

approved the response to the original or amended claim, although we note that the views of both the

Claimant’s Line Manager and the Chief Veterinary Officer had been sought prior to the responses

being lodged.

1.26. In addition, more broadly, from the documentation reviewed, there appears to be a gap in notes of key

meetings/consultations, or written follow-up notes by way of an alternative record of the

meetings/consultations, which we would expect as a means of keeping an audit trail of key discussions

and decisions. We also note that there is no evidence of a communication to witnesses in relation to

the preservation of emails, notes or any documents (whether held virtually or in hard copy) that could

be considered relevant to the claim.

The Industrial Tribunal

1.27. Based on the documentation we have reviewed, there is limited evidence of the Departmental

Solicitor’s Office (“DSO”) undertaking an assessment of the level of preparedness of the officials

providing oral testimony prior to the hearing, other than evidence that a consultation was held

between Counsel and the witnesses on 5 February 2020 (six days prior to the hearing). Although we

have not had sight of notes from this consultation, it can be reasonably inferred that this consultation

would have involved discussions with the witnesses in relation to preparing for the hearing.

1.28. It is not the role of Counsel, however, to advise a witness on how to respond to particular questions or

advise them to change their evidence on a particular point. It should be noted that witness preparation

is typically a matter for the witnesses themselves i.e. familiarising themselves with the Hearing

bundles, key dates, reviewing contemporaneous notes etc. Consequently, it may be difficult for a

retrospective objective assessment of witness preparation to be made.

The Judgment

1.29. Based on the documentation we have reviewed, there is limited documentation available to evidence

the chain of events relating to the initial decision that the Judgment should be appealed. There is

reference to a legal consultation on 28 September 2021, when a discussion about appealing the

decision appeared to take place, but we have not had sight of any meeting notes, nor record of a

follow-up note from Counsel confirming the outcome of this consultation.

1.30. It is therefore unclear who made the decision to lodge the notice of appeal on 2 November 2021. There

is a suggestion that the decision was taken by the legal team, and based solely on legal arguments;

however, it is considered unlikely that DSO and Counsel would have made decisions about an appeal

without taking instructions from DAERA.

1.31. It would be considered best practice to document the rationale and approval processes followed in

reaching any key decision, including recording who made, and ultimately was responsible for making

the decision, and when that decision was made. In regard to the initial decision to appeal, there is a
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paucity of documentation currently available to support this decision and therefore to determine

whether it was a transparent process, such as would be required by Managing Public Money Northern

Ireland (“MPMNI”).

1.32. Further, we note that the Chief Veterinary Officer was in attendance at the consultation on 28

September 2021; there is currently no documentary evidence to indicate that the potential conflict of

interest that arose as a result was declared or managed. Any failure to do so, would increase the risk of

bias in the decision making process, contrary to the impartiality required of all civil servants by

MPMNI and the NICS Code of Ethics.

1.33. It appears that the former Permanent Secretary of DAERA was not aware of the decision to appeal

(but may retrospectively have agreed with the decision to do so). Therefore, an established approval

process does not appear to have been followed. We note that good governance, as defined in MPMNI,

involves having a clear governance structure which allows the department to operate with propriety

and regularity in all transactions. Based on the information available to us, it is not possible to

determine whether the governance structure in place at the time in DAERA was unclear, or whether,

instead, it was not fully observed. In contrast, there is evidence to suggest that the decision to

withdraw the appeal was taken by him following receipt of advice from Senior Counsel.

Potential next steps

1.34. Based on the documentation reviewed, we have not had sight of documents which demonstrate a

number of key actions by the Department, primarily related to approval of the original and amended

response - in essence, the initial decision to defend the claim - in addition to the subsequent decision

to appeal.

1.35. In light of the paucity of documentation currently available to support these key decisions, you may

wish to consider seeking clarification from relevant officials, in particular from the legal team, on

actions taken by persons involved in the case.

1.36. Should any such discussions highlight the likelihood or knowledge of additional supporting

documents that have not yet been identified, you may wish to consider conducting an additional

e-Discovery exercise.
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