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DRAFT

Introduction

We have been engaged by the Department of Agriculture, Environment and Rural Affairs (“DAERA” or “the Department”) to
conduct an external review of how it dealt with the concerns raised in the Dr Tamara Bronckaers (“Dr Bronckaers”) case (“the
external review”).

The scope of our work, along with the contractual terms of our engagement under Crown Commercial Services Framework
RM6188, is set out in the Order Form signed on 1 June 2022.

The external review is to be conducted in two phases.

The first phase of the external review is a fact-finding phase which will:

● gather and present information, supported by evidence and/or clarification from relevant officials, on the actions taken by all
persons involved in the case;

● assess these actions against the agreed policies, procedures and processes for raising concerns in place at the time and the
requirements of Managing Public Money NI and any other relevant policies, and determine the extent of compliance; and

● consider the extent to which the actions taken reflected the NICS Code of Ethics and provide an assessment of compliance
with that code.

The Terms of Reference for the external review highlight four key areas of focus for the first phase of work - handling of the
concerns raised, the Industrial Tribunal complaint, the Industrial Tribunal and the Judgment - in addition to a number of key
actions and/or decisions to be determined where possible (“key actions to be determined”).

You have asked that we prepare a summary report, on an interim basis, to update on the progress of the first phase of our work.
In preparing this report, we have collated information from documents reviewed up to and including 22 June 2022. As this work is
ongoing, it is likely that relevant information will be identified which has not been considered or included in this report; as such,
our initial comments and findings may change.

This is a draft report prepared for discussion purposes only and should not be relied upon; the contents are subject to
amendment or withdrawal.

This document has been prepared only for DAERA and solely for the purpose and on the terms agreed with DAERA. We accept
no liability (including for negligence) to anyone else in connection with this document.

To the extent that our report touches on points of the law it should not be taken as expressing a legal opinion nor providing legal
advice.

If you receive a request under freedom of information legislation to disclose any information we provided to you, you will consult
with us promptly before any disclosure.

The remainder of our draft report is set out under the following headings:

Section title Section number

Executive Summary 2

Background 3

Handling of the concerns raised 4

The Industrial Tribunal Complaint 5

The Industrial Tribunal 6

The Judgment 7
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Executive Summary

We have been engaged by DAERA to conduct an external review of how it dealt with the concerns raised in the Dr Bronckaers
case.

The external review is to be conducted in two phases, the first phase of which is a fact-finding phase which includes review of the
extent of compliance with relevant policies, procedures and processes. The second phase of work will look at lessons learned
and will be the subject of a separate report.

The Terms of Reference for the external review highlight four key areas of focus for the first phase of work - handling of the
concerns raised, the Industrial Tribunal complaint, the Industrial Tribunal and the Judgment.

Project plan
We agreed  with the Review Oversight Group an estimated four week plan for the first phase of work: an initial two weeks of
detailed document review, followed by detailed assessment against relevant policies in week three, with the aim of completing an
initial draft report by the end of week four.

We also agreed to prepare a summary report at the end of week two, on an interim basis, to update on the progress of the first
phase of our work. In preparing this report, we have collated information from documents reviewed up to and including 22 June
2022. As this work is ongoing, it is likely that relevant information will be identified which has not been considered or included in
this report; as such, our initial comments and findings may change.

Progress to date
The focus of our work to date has been on review of relevant documentation. As of 22 June 2022, for each of the four categories
of documentation provided to us for review, we have completed our review of approximately 90% of the documents contained in
the DAERA container, 50% of the hard copy documentation, all of the Departmental email request and all of the documents
contained in the DoF container.

Summary findings
Handling of the concerns raised
It appears that the concerns raised by Dr Bronckaers were not treated as protected disclosures, at least initially, neither by those
to whom Dr Bronckaers raised the concerns, nor by Dr Bronckaers herself. As such, the DARD whistleblowing policy was not
invoked and, as a result, not specifically followed.

It is evident from the documentation reviewed to date that, although Dr Bronckaers did not escalate her concerns to any of the
individuals specifically listed in the DARD whistleblowing policy, she did raise her concerns with 

 and many other colleagues within DAERA, including 

Whilst not explicitly referred to as protected disclosures, Dr Bronckaers had an expectation that her concerns would be
adequately investigated and acted upon. This however does not appear to have been the case, at least in relation to the “actions
and omissions” of 

Our review of the relevant documentation to-date has not identified a significant amount of additional information about the
recording of the concerns raised by the complainant, the analysis or assessment made of the concerns and the actions taken
when the concerns were raised which has not already been subject to report in the Judgment.

We have not yet, however, completed a detailed review of the hard copy documentation, including the relevant witness
statements from the Tribunal, in order to comment in full on the actions of those to whom Dr Bronckaers first raised her concerns.

The Industrial Tribunal complaint
Based on the electronic documentation reviewed to date, we have identified elements of the decision-making relating to the
provision of the response to the claim, including details of who approved the response. The initial IT3 response was lodged on
behalf of DAERA and was “based on Counsel's reading of what had been provided by DAERA and NICS HR cleared the draft as
good to go.” Following this, on 7 November 2018, the amended IT1 claim form was agreed between parties to include reference
to protected disclosures.
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DRAFT
Based on the electronic documentation we have reviewed so far, we have not had sight of documents which demonstrate: the
process for advising DAERA that a claim had been made in the Industrial Tribunal (how and when was DAERA informed and by
whom); within DAERA, the process of advising relevant senior officers of the claim (who within the Department was advised,
when and how); the origins and nature of the advice provided to DAERA and of any advice provided within DAERA and how this
was used to inform the decision that the claim should be resisted; which DAERA staff provided Counsel with instructions upon
which to draft the DAERA ET3 response; and which DAERA staff took the decision that the case should be defended.

The Industrial Tribunal
At a high level, and based on the electronic documentation we have reviewed to date, we have not seen any contemporaneous
documentation in relation to the advice and guidance provided to the officials who gave evidence via oral testimony at the
Tribunal. However, we have seen some evidence of (i) advice and guidance provided to DAERA in relation to the witness
statements and (ii) retrospective assessment of the level of preparedness of the officials providing oral testimony post-Judgment.

We note, however, that there is limited evidence identified to date of an assessment of the level of preparedness of the officials
providing oral testimony prior to the hearing, or of guidance provided to DAERA and to the officials who gave evidence.

Judgment
We have identified evidence of (i) the means by which the Judgment was communicated to DAERA and within DAERA; (ii) the
decision-making relating to the appeal (albeit with gaps in information); and (iii) DAERA management decisions with respect to
relevant individuals following the decision to accept the findings.

Based on the documentation we have reviewed to date, there are gaps in the documentation particularly the chain of events
relating to the initial decision that the Tribunal Judgment should be appealed.  We have not had sight of any notes of the
consultation with Counsel on 28 September 2021 when a discussion about appealing the decision appeared to take place (and
the subsequent lodging of the appeal on 3 November 2021). There is no record of a follow up note from Counsel confirming the
outcome of the consultation. In email chains from attendees of the consultation, retrospectively discussing the meeting, there is
uncertainty around the outcome of this meeting.

It is noteworthy that  was in attendance at the consultation with Counsel on 28 September 2021 when the decision to
appeal was taken or, at the very least, the question of whether there ought to be an appeal was the subject of discussion.  

Therefore, it is unclear when the decision was made to lodge the notice of appeal on 3 November 2021. However, presumably
this decision was made prior to Counsel sharing the first draft of the notice of appeal with on 27 October 2021 as
Counsel would have had to be instructed of DAERA’s intention to appeal to prepare this. Senior Counsel’s advice on the merits of
appeal was provided on 29 March 2022, 

In addition to this, there are a series of emails regarding Anthony Harbinson’s sign off of the decision to appeal. In an email dated
14 March 2022 Mr Harbinson sets out, "I have no recollection or record or record of being consulted on the decision to appeal the
case and having just spoken to  his recollection was that I was not involved and that he took the decision 

. That said in the circumstance I would have agreed with the decision to appeal anyway.”

However, Mr Harbinson’s position in relation to the appeal in an email to  on 24 March 2022 was as follows, "I was
surprised when I heard we had appealed this case given the strong comments of the Tribunal Chair".

Next steps
Based on the electronic documentation we have reviewed so far, we have not yet had sight of documents which demonstrate a
number of key actions to be determined, however, our document review has not yet completed, in particular relating to the DSO
hard copy files. We do expect this review to complete within the estimated two week time period.

In the event that relevant documentation is not found to be able to determine key actions, we will discuss and agree with you
potential alternative means of doing so. In particular we note that we have not sought clarification from relevant officials on the
actions taken by persons involved in the case.

Given the limited amount of time available to us, we have not yet had time to consider in detail the extent of compliance with the
relevant policies; our findings in this regard will be included in our final report. Our ability to do so is, of course, dependent on the
extent of available evidence.
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DRAFT

Background

We understand that Dr Bronckaers joined the Department of Agriculture1 in 1999 as a Veterinary Officer and is a qualified
Veterinary Surgeon.  She was appointed as a Supervisory Veterinary Officer in April 2016.

The tribunal accepted, in summary, that Dr Bronckaers was responsible for the approval of livestock markets and their licensing
together with their operations and bio-security in relation to livestock markets and the associated enforcement activities.

Dr Bronckaers resigned from the Northern Ireland Civil Service on 27 February 2018 and lodged a complaint with the Industrial
Tribunal on 16 May 2018 claiming that she suffered detriment and was constructively dismissed by her employer, DAERA, as a
result of raising protected disclosures. The thirteen protected disclosures relied upon related to a series of emails sent by the
claimant in the period 28 February 2017 to 21 February 2018.

Both sides agreed in the submissions hearing that the information conveyed in the protected disclosures is encapsulated in the
following description:

● Issues of concern about welfare of animals in livestock markets particularly in Ballymena Livestock Market; and

● Issues about the deletion of cattle moves in the recording carried out by livestock markets and the effect of that on traceability
of cattle and the risk of Tuberculosis (“TB”) in particular.

The respondent’s case was that the claimant resigned and was not dismissed; that she was not unfairly dismissed; that any
dismissal was not by reason of her having made protected disclosures. The respondent also denied that she suffered detriment
as alleged (or at all) and if she suffered detriment it was not on grounds of her having made protected disclosures.

The Industrial Tribunal concluded that Dr Bronckaers had suffered a detriment as a result of having raised protected disclosures;
that she was dismissed unfairly; and that the reason for dismissal was that she had raised protected disclosures.

The Head of the Civil Service and the Permanent Secretaries of DAERA and the Department of Finance (“DoF”) subsequently
agreed for DAERA to commission an external review of how the Department dealt with the concerns raised in this case and of
the decision-making of both DAERA and DoF following notification by the Industrial Tribunal that a claim had been made and
throughout the period from notification of that claim to 15 April 2022 when the agreed terms of settlement were signed.

We note that the purpose of the external review is not to investigate the concerns raised by the complainant as these have
already been considered and addressed by the Tribunal. DAERA accepts in full the findings of the Judgment and have instructed
the external review to be carried out under this assumption. Further, the review is to be restricted to the actions taken by the
Northern Ireland Civil Service (“NICS”), including DAERA, NICS HR and Departmental Solicitor’s Office (“DSO”) and not those
taken by others outside the NICS.

Methodology
Relevant documentation
As agreed with the Review Oversight Group, the focus of our work has been on review of relevant documentation. We have not
sought clarification from relevant officials on the actions taken by persons involved in the case.

Four categories of documentation were provided to us for review (“relevant documentation”).

DAERA container - an audit fieldwork exercise was conducted DAERA internal audit to identify the documents considered
relevant for review; access to the relevant documentation was provided to us in electronic form in Content Manager2.

Hard copy documentation relating to the Industrial Tribunal and subsequent Rediscovery exercise (see below), was made
available for initial relevancy review by us on site at Dundonald House. We identified approximately 12 lever arch files for
scanning by DAERA. Access to this documentation was subsequently provided to us in electronic form in Content Manager.

Departmental email request - on 19 May 2022, Paul McGurnaghan (Senior Information Risk Owner, DAERA) emailed all DAERA
employees detailing the scope of the external review. In his email, Mr McGurnaghan stated, “I ask everyone in DAERA to identify
any information that may be relevant which is not held in Content Manager. You are therefore asked to search any hard copy

2 Content Manager is the document management system used by the NICS.

1 The Department of Agriculture was renamed as the Department of Agriculture and Rural Development (“DARD”) in December 1999 and
granted a slightly reduced remit. DAERA came into effect on 8 May 2016 retaining most of the roles and responsibilities of DARD.
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material, information saved on desktops or shared folders or information still being held in electronic mailboxes. This list is not
exhaustive so staff should assure themselves that they are not holding any information which may be relevant.” We were
provided with access to the email inbox set up to hold the documentation provided. The inbox contains 16 emails, of which eight
contained documentation / links to documents within Content Manager.

DoF container - a separate exercise was conducted by DoF, under the direction of the Head of Internal Audit, to identify relevant
documents about the case held by NICS HR and DSO; access to this documentation was also provided to us in electronic form in
a separate container in Content Manager.

We were not responsible for identifying the relevant documentation, nor determining the completeness of the document
population provided to us in either the DAERA or DoF containers.

We understand that subsequent to completion of the Industrial Tribunal process, additional documentation was identified relating
to the case which has formed part of a Rediscovery exercise undertaken on behalf of DAERA. This documentation formed part of
the hard copy documentation provided to us together with the Industrial Tribunal bundles; detailed review of this documentation is
still ongoing. Our progress of review against each of the four categories of documentation is referenced in the relevant sections of
the report.

Relevant policies
The relevant policies, procedures and processes determined by, and provided to us on behalf of DAERA (“relevant policies”) are
as follows:

● Department of Agriculture & Rural Development Whistleblowing Policies and Procedures (20 February 2014);

● NICS HR Policy Public Interest Disclosure (7 September 2016);

● Managing Public Money NI Final (June 2008);

● DAERA Enforcement Policy (20 February 2014);

● NICS Code of Ethics (no date); and

● Chapter 6 of the NICS HR Handbook (no date).

Given the limited amount of time available to us, we have not yet had time to consider in detail the extent of compliance with the
relevant policies; our findings in this regard will be included in our final report.
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Handling of the concerns raised

Key actions and decisions taken identified to date
The Judgment refers to this case being “a whistleblowing claim”. A total of 13 protected disclosures were agreed by the parties as
part of the Tribunal process as being raised by Dr Bronckaers between 28 February 2017 and 21 February 2018.

The DARD Whistleblowing Policy dated 20 February 2014 (“the DARD whistleblowing policy”) was the relevant whistleblowing
policy in place at the time Dr Bronckaers raised her concerns. The DARD whistleblowing policy indicated that concerns could be
raised orally or in writing and provided DARD employees with a road map to follow when they had “serious issues to report”,
starting with notifying their line manager (or their immediate line manager). In instances where the employee has already raised
concerns with these individuals, or indeed feels unable to do so, the DARD whistleblowing policy states that they should raise the
matter with:

● The Director of Finance;

● The Director of Human Resources and Corporate Services; or

● The Head of Internal Audit.

If the above steps have been followed or considered and an employee still has concerns, the DARD whistleblowing policy directs
the individual to contact either the Permanent Secretary or the Deputy Permanent Secretary. Alternatively, employees are
advised to contact the Civil Service Commissioners for Northern Ireland.

The DARD whistleblowing policy also provides guidance for its managers on dealing with whistleblowing concerns. From the
outset, this states that the purpose of the guidance is to, “reassure staff that they can raise genuine allegations or concerns about
potential wrongdoing in confidence, through a clear internal reporting process, without putting their position at risk.” Managers are
instructed to notify their senior manager immediately of all concerns raised. In addition to this, managers are required to follow a
series of steps, which include (but are not limited to):

● Immediately securing any potential evidence;

● Carrying out enquiries/investigations promptly, sensitively and as discreetly as possible;

● Obtaining reports from witnesses (if any); and

● Ensuring that feedback is provided to the whistleblower.

It appears that the concerns raised by Dr Bronckaers were not treated as protected disclosures, at least initially, neither by those
to whom Dr Bronckaers raised the concerns, nor by Dr Bronckaers herself, and as such, the DARD whistleblowing policy was not
specifically invoked, and, as a result specifically followed.

● It appears there was acknowledgment at a senior level in DAERA that the concerns raised by Dr Bronckaers were serious
and required action:

■ On 28 February 2017, (Senior Principal Veterinary Officer) stated in response to the initial concern
raised by Dr Bronckaers, “This is worrying. My understanding is this allows one less move to be recorded …
worrying for several reasons: fraud, animal health risks, authenticity/traceability of cattle/beef and DAERA's failure
to police”;

■ We also note that on 9 March 2017, (Senior Principal Veterinary Officer, DAERA and
stated in an email to Dr Bronckaers, “Please don't think that there is any lack of support

from managers. We are all agreed that we need to sort this situation out ASAP."

● On 26 October 2017, Dr Bronckaers received an email from DAERA Veterinary Services Co-Ordination indicating that the
Veterinary Service & Animal Health Group (“VSAHG”) was required to provide information on whistleblowing allegations for
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the period 1 September to 31 October 2017, which would then be reported to the Audit and RIsk Assurance Committee.
Staff were asked to ensure that the register was up to date for the period. We note that Dr Bronckaers sent a ‘nil return’.

● On 2 October 2017, Dr Bronckaers emails and (Senior Principal Veterinary Officer)
indicating that should be treated as a whistleblower following concerns raised
by him in relation to other livestock markets, during a recent inspection. Dr Bronckaers stated, “Given that has
made this claim to me and during an inspection following an anonymous
complaint, it is my opinion that complaint should be treated as a whistleblowing case requiring further
investigation … this will then prevent any possible claim of victimisation by … Because of all of the above I
believe in the best interests of both DAERA and the industry that we abandon the idea of issuing further advisory letters and
conduct an inspection as outlined above”. This is the first reference to ‘whistleblowing’ made by Dr Bronckaers in the
documentation reviewed to-date.

● The original claim form to the Industrial Tribunal (IT1) was dated 3 May 2018. We note that Dr Bronckaers did not refer to
protected disclosures at this stage. We note an email from BL (DAERA’s barrister) to on
3 October 2018 in which he states,

● On 17 October 2018, Dr Bronckaers sought to update the IT1 form, indicating that she was “subjected to less favorable
treatment on the grounds that she had made Protected Disclosures” . The Judgment indicates that the Respondent
conceded that the concerns raised by Dr Bronckaers amounted to protected disclosures, “The respondent conceded that the
disclosures relied upon as set out in the emails referred to above amounted to protected disclosures which were raised by
the claimant with her employer in good faith and that she reasonably believed that they were in the public interest.” We note
that emailed the Industrial Tribunals and Fair Employment Tribunals (“ITFET”) confirming DAERA’s
acceptance of the amendment to the IT1 stating,

It is evident from the documentation reviewed to date, that although Dr Bronckaers did not escalate her concerns to any of the
individuals specifically listed in the DARD whistleblowing policy, she did raise her concerns with 
and many other colleagues within DAERA, including 

Whilst not explicitly referred to as protected disclosures, Dr Bronckaers had an expectation that her concerns would be
adequately investigated and acted upon. This however does not appear to have been the case, at least in relation to the “actions
and omissions” of 

Although the focus of the Judgment was on evidence of detrimental treatment of Dr Bronckaers, reference is made to a clear
pattern emerging of  ignoring emails from the claimant particularly in December 2017 and January 2018: “the
matters which the claimant was raising in her emails were in line with her job and raised important issues of concern thus inviting
a response” finding that he failed “to respond to the claimant’s reasonable issues”, including her suggestion that investigation was
warranted about welfare at livestock markets and at Ballymena in particular and indeed “deliberately tried to dissuade her from
raising these issues or pursuing them.”

On 20 February 2018, Dr Bronckaers emailed the Senior Management Team with a report indicating that between 4,800 and
5,000 animals annually had their move out of a Livestock Market deleted, causing concerns in relation to TB control and the
traceability of these animals. The lack of adequate response received to this email (as detailed within the Judgment) was viewed
by Dr Bronckaers as being the “last straw” in Departmental colleagues’ continued lack of engagement with her concerns.

Page 10

S 42

S 42

S 40 (2) S 40 (2)
S 40 (2)

S 40 (2)
S 40 (2)

S 40 (2)
S 40 (2)

S 40 (2)

S 40 (2)

S 40 (2)
S 40 (2)

S 40 (2)

S 40 (2)

S 40 (2)



DRAFT

Key interim findings
Our review of the relevant documentation to-date has not identified a significant amount of additional information about the
recording of the concerns raised by the complainant, the analysis or assessment made of the concerns and the actions taken
when the concerns were raised which has not already been subject to report in the Judgment.

We have not yet, however, completed a detailed review of the hard copy documentation, including the relevant witness
statements from the Tribunal, in order to comment in full on the actions of those to whom Dr Bronckaers first raised her concerns.

Once our document review is complete, we will look to assess the extent to which investigations of the concerns and any actions
taken were compliant with DAERA’s Whistleblowing policy, the NICS Code of Ethics and the DARD Enforcement Policy, including
the arrangements for reporting and escalating the concerns (who was informed and who should have been informed).

Based on the electronic documentation we have reviewed so far, we have not had sight of documents which demonstrate the
nature of any advice received from other parts of DAERA or from other departments to inform how the concerns might be
handled.
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The Industrial Tribunal complaint

Key actions and decisions taken identified to date

The decision-making relating to the provision of the response to the claim, including details
of who approved the response

● 16 May 2018 - the original IT1 form was lodged by Dr Bronckaers and received by
on 12 June 2018. In summary, the original IT1 form cited the ‘major fraudulent practices’ involving line

management; attempts to get these issues taken “seriously” by senior management; the realisation that if these fraud issues
came to light management would “point the finger” at her; and that “this was in direct contrast to my ethics and morals and
my professional oath and I felt that I had no other option but to leave my job of 19 years and start again”.

● 3 August 2018 - the initial IT3 response was lodged on behalf of DAERA and as confirmed in an email from to
(DAERA) dated 14 February 2019 it was “ by

DAERA and NICS HR cleared the draft as good to go.”

● 17 October 2018 - an email from refers to the claimant’s desire to update her
IT1 form to include ‘whistleblowing’ in her claim: "The Claimant contends that she was subjected to less favourable
treatment on the ground that she had made Protected Disclosures".

■ Counsel provided advice on this, concluding that

● 7 November 2018 - the amended IT1 claim form was agreed between parties.

● 27 November 2018 - the IT3 response was amended to deny that the claimant was subject to detrimental treatment as a
result of protected disclosure.

● 21 April 2022 - an email from Jill Minne (Strategic HR Director, NICS HR) to
states: “NICSHR were not involved in the decision to spend public funds to fight the DAERA whistleblower at an employment
tribunal, then to fight her to the court of appeal and finally to agree a huge pay off to her … NICSHR had no decision-making
role in this case and therefore DSO's client in this particular case was DAERA."

● 5 May 2022 - memo from Jill Minne which states that she only became aware of this case when she saw it in the media.

Key interim findings
Based on the electronic documentation we have reviewed so far, we have not had sight of documents which demonstrate:

● The process for advising DAERA that a claim had been made in the Industrial Tribunal (how and when was DAERA
informed and by whom?);

● Within DAERA, the process of advising relevant senior officers of the claim (who within the Department was advised, when
and how?);
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● The origins and nature of the advice provided to DAERA and of any advice provided within DAERA and how this was used
to inform the decision that the claim should be resisted;

● Which DAERA staff provided Counsel with instructions upon which to draft the DAERA ET3 response?; and

● Which DAERA staff took the decision that the case should be defended?

We note, however, that our interim findings may change subject to the completion of our review of the hard copy documentation
(particularly the DSO hard copy files).
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The Industrial Tribunal

Key actions and decisions taken identified to date
At a high level, and based on the electronic documentation we have reviewed to date, we have not seen any contemporaneous
documentation in relation to the advice and guidance provided to the officials who gave evidence via oral testimony at the
Tribunal. However, we have seen some evidence of (i)

and (ii) 
(as set out below).

The advice and guidance provided to DAERA as Respondent and to the officials who gave
evidence via witness statement to the Tribunal

● 5 September 2019 - Email from to the witnesses, “Please see Tamara’s witness statement attached. Can I
now ask you to start your first cut draft witness statements in response … Please forward these to me and

The intention would be for 

● 4 November 2019 - BL included additional information in the witness statements, mainly providing further
context. It is not clear where this additional information came from but presumably through consultations with the witnesses.
For example, he includes comments on Perpetua McNamee's (Deputy Chief Veterinary Officer) witness statement such as,
"Was it unusual to get this email. Please add a bit more background and context. Was PMcN ever aware of issues regarding
deleted market moves" and "is this an accurate summary of the concerns that were raised". This shows guidance provided
in relation to the witness statements however the comments are requests for clarification rather than suggested wording.

● 5 November 2021 - BL highlighted concerns he had in relation to the witnesses statements:"

Any assessment of the level of preparedness of the officials providing oral testimony

● 14 April 2022 - An email from Hugh Widdis (Permanent Secretary, DoF, to May 2018) to Louise Crilly (DSO) with comments
on how changed [presumably his evidence] midcourse of the trial and also states that his understanding
was that the purpose of the appeal was to leverage negotiations given they had no real leverage: "Clearly they found [

and [ evidence not credible, indeed [ seems to have changed his midcourse ...
My understanding was that appeal was to put pressure on negotiations, perhaps because, as per (QC instructed
in the Court of Appeal) we have no real leverage"

● 14 April 2022 - Louise Crilly shared her comments on the Tribunal with Hugh Widdis following a call with Mona McRoberts
(DSO) and ( She states that she had read the Judgment carefully and observed the following: "

■ She states that the view of  was as follows:

●
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●

●

■ She also states that the view of Mona McRoberts was as follows:

● “
● .
●

”

● 12 April 2022 - memo from Anthony Harbinson (Permanent Secretary, DAERA, until April 2022) to
(Governance and EU Funding): “You are aware of the above case and the I have
considered very carefully and you will not need me to tell you that the position is far from ideal - due to
performance of our witnesses in the original Tribunal and what I understand to be our general unpreparedness in terms of
the level of depth of questioning that they faced it is clear that real deficiencies in our processes have left us facing a liability
of significant proportions”.

Key interim findings
Based on the documentation we have reviewed to date, there is limited evidence of DSO undertaking an assessment of the level
of preparedness of the officials providing oral testimony prior to the hearing. In addition to this, there is limited evidence of
guidance provided to DAERA and to the officials who gave evidence. We have not completed the review of the hard copy
documentation at this stage which may impact our interim findings.

The Tribunal ultimately assesses the evidence on the basis of documentary and witness testimony. Generally there may be
pre-hearing consultations with Counsel when key issues are discussed and legal advice on case merits provided. Counsel may
also explain what witnesses can expect on the day at a tribunal hearing in terms of formalities. However, Counsel would not
provide any witness coaching and it should be noted that witness preparation is typically a matter for the witnesses themselves
i.e. familiarising themselves with the Hearing bundles, key dates, reviewing contemporaneous notes etc. Consequently, it may be
difficult for a retrospective objective assessment of witness preparation to be made.
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The Judgment

Key actions and decisions taken identified to date

The means by which the Judgment from the Tribunal was communicated to DAERA and
communicated within DAERA

● 22 September 2021 - An email from attaching the Judgment to "
We plan to arrange a

consultation with you to better talk through the Department's options."

● 29 September 2019 - An email from to the witnesses namely
(Senior Veterinary Officer), Perpetua McNamee

sharing the Judgment: "... While this is hugely disappointing outcome for us all, it would seem clear from our perspective that
Judge Murray was favourably disposed towards Tamara, making it extremely difficult for the Department to secure the
decision we wanted/needed from the tribunal … rest assured you were both individually and collectively a credit to your
profession throughout the hearing.”

● 26 April 2022 - Louise Crilly comments on the email used to distribute the Judgment to witnesses and the words ‘credit to
your profession’ which were used. She highlights the need to establish why that was said and also the potential implications
this could have on the preliminary enquiries: “

● 5 May 2022 - Email from (Staff Officer, DoF) to Neil Gibson (Permanent Secretary, DoF, from April 2022)
attaches the NICS HR timeline dated 5 May 2022 from Jill Minne which includes the following:

■ explained the statement [reference to the email sharing the Judgment to the witnesses] "was a
collective one to all concerned for their cooperation, he and [ had had no issues with any of the
witnesses from start to finish, from their perspective, they cooperate with the hearing processes (and in the context
of the pressures with Brexit). It was not intended to be a Judgment on the matters of the case, the evidence that
witnesses gave, or the way in which they did it. He said he could now understand the reasoning for now using
standed letters that made no comment."

● 29 September 2021 - Email from to [in response to email inviting witnesses to
contact him for a debrief and additional support]: "I wasn't prepared for the outcome and it seems very unjust … I still have
some questions around the potential for [Dr Bronckaers] to take a case against me personally."

● 4 October 2021 - Email from to "I do feel this ruling is an injustice and I hope DAERA
appeal".

The advice and guidance provided to DAERA and any advice and guidance provided within
DAERA relating to the initial decision to appeal

● 27 October 2021 - BL indicates the difficulty of drafting the grounds of appeal. He provides
with the draft grounds of appeal and states,

● 1 February 2022 - QC reviews and provides his comments on the notice of appeal. In the email chain he sets
out some of his comments and notes that,
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The decision-making relating to the appeal

● 28 September 2021 - Counsel, DSO and held a consultation on 28 September, where it was agreed that an
appeal into the Tribunal decision would be lodged.

● Email from (NICS HR Business Partner for DAERA) to dated 4 November 2021 states that
and were involved in consultations with DSO, Counsel and Senior DAERA staff [in relation

to the appeal].

● 6 April 2022 - an email from to in relation to the Appeal Decision: “12.30pm 28 September 2021
DDH [Dundonald House]: Legal meeting CVO [Chief Veterinary Officer], , BL, DSO,

DoF (NICS ET Team), Group reviewed case. Appeal discussed but I don’t think a decision was
made as such. I think Aidan was to get QC advice but was the go between. In any event an appeal was launched
on legal advice I presume. Final decision was not for some time (see attached).”

● 6 May 2022 - an email from to (NIFAIS4 Programme Manager) states, “DSO are saying
DAERA agreed it [the decision to appeal] at that meeting 28/09/21 in [Dundonald House] (when , and I met DSO

, met Barrister and NICSHR ). My memory is that the meeting was a post mortem
on the case and appeal discussed but don’t recall formal agreement on appeal or otherwise.”

● 27 October 2021 -  BL shares draft of notice of appeal.

● 3 November 2021 - Appeal lodged.

● 15 March 2022 - Anthony Harbinson in an email to Jill Minne and Louise Crilly [copying
)] states the following: "I have no recollection or record of being consulted on the decision to appeal the

case and having just spoken to his recollection was that I was not involved and that he took the decision
based on the advice of counsel. That said in the circumstance I would have agreed with the decision to appeal anyway.”

● Michael Cooke (Director of Employee Relations, NICS HR) confirmed to Jill Minne that "the reference to the Perm Sec being
"aware or and in agreement with this direction" was based on an email from of 29 September 2021 sent the
day after the consultation on 28 September 2021 (present at the consultation was DAERA,

, and Counsel)". Michael Cooke attached the email chain he was referring to from
to which states, "I am minded to as Internal Audit to have a look at the issues raised around

animal traceability in order to either confirm things are ok to tell me needs done. Is there any reason why I shouldn't do this?
Also perm sec has asked if we can get as senior counsel." email arguably implies that the
Permanent Secretary was aware of the decision to appeal given that he recommended counsel.

● Anthony Harbinson responded to Michael Cooke explaining that no apology was needed stating, "I think request to
have as Counsel relates to a conversation I had with him re employee disputes cases in which I reference

as someone who I would wish to have representing me given his success in such cases. I am conscious that this
particular case has drawn an amount of media interest … having spoken to today his account of

I would have had no difficulty in supporting and approving a request to appeal the case". This email chain would
indicate that the Permanent Secretary was not aware of the decision to appeal but retrospectively agreed with
decision to do so.

The process that led to the decision being taken by the Departmental Accounting Officer that
the Judgment should not be appealed

● 4 March 2022 - Email from Anthony Harbinson to "I was surprised when I heard we had appealed this case
given the strong comments of the Tribunal Chair".

4 NIFAIS is the replacement for the Animal Plant Health Information System (APHIS), the Department's animal health and traceability system.

3 We are not aware of who this individual is.
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● 29 March 2022 - QC’s memo on

● Note that document FI1/22/379657 is an email from to , and
attaching the advice note above dated 29 March 2022 which states, "I will ask the Perm Sec to advise whether we should
agree to the proposal in paragraph 24". We note that para 24 proposes the following: "In light of this there is potentially a
window of opportunity in which to seek to enter into negotiations with the Respondent in an attempt to resolve the underlying
quantum issues in the case and thereby render the appeal … at the end of April superfluous."

● 12 April 2022 - In an email from Anthony Harbinson to (cc Brian Doherty, DAERA Central Services) the
process required by the Permanent Secretary to be able to progress to settlement is highlighted: "I am expecting to receive
a document from QC setting out along the lines he indicated during our discussions last week,

Until
I have advice I am afraid I will not be in a position to progress the settlement as I need a basis on which to do so".

● 12 April 2022 - Advices on quantum - QC:

● 12 April 2022 - Memo from Anthony Harbinson to “... it seems to me … that a settlement is, on balance,
the better course of action in the circumstances in which we find ourselves. I am therefore, albeit reluctantly, confirming
Accounting Officer approval to pursue a settlement of up to £1.25m … I have also asked that the report also consider the
mechanisms and approvals obtained in relation to the decision making re the appeal.”

DAERA management decisions with respect to relevant individuals following the decision to
accept the findings

● 14 March 2022 - in an email to Michael Cooke sets out that any lessons learned would be considered after the
appeal is held. The email also refers to the potential questions in relation to potential disciplinary action if the appeal was not
upheld and also queries who would be responsible for such a decision.

● 14 April 2022 - Memo from Michael Cooke to Brian Doherty, “it is evident from our conversation that there may be
disciplinary matters arising from this case … and given the role of the Permanent Secretary

in determining whether or not disciplinary action should [be] invoked, it would be appropriate for the Investigating
Officer (“IO”) role to be carried out by a Permanent Secretary of a department The IO would carry out an
investigation to establish all the facts relevant to all individuals involved ..."

● 22 April 2022 - Katrina Godfrey's (Permanent Secretary, DAERA, from April 2022) email to Jill Minnes states: "
…

and In reply to Katrina Godfrey, Jill Minnes states: "In my view the people/leadership issues to consider
relate to the balance between the potential impact on our staff on what may be seen as NICS leaders
ignoring/condoning/rewarding behaviours that are inconsistent with NICS value."

Key interim findings
As set out above, we have identified evidence of (i) the means by which the Judgment was communicated to DAERA and within
DAERA; (ii) the decision-making relating to the appeal (albeit with gaps in information detailed below); and (iii) DAERA
management decisions with respect to relevant individuals following the decision to accept the findings.

Based on the documentation we have reviewed to date, there are gaps in the documentation particularly the chain of events
relating to the initial decision that the Tribunal Judgment should be appealed.  We have not had sight of any notes of the
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consultation with Counsel on 28 September 2021 when a discussion about appealing the decision appeared to take place (and
the subsequent lodging of the appeal on 3 November 2021). There is no record of a follow up note from Counsel confirming the
outcome of the consultation. In email chains from attendees of the consultation, retrospectively discussing the meeting, there is
uncertainty around the outcome of this meeting.

It is noteworthy that  was in attendance at the consultation with Counsel on 28 September 2021 when
.  

 credibility was clearly called into question within the Tribunal Judgment and it follows that his involvement or even
presence at a consultation with Counsel when a decision to appeal was being raised could amount to a conflict of interest.

Therefore, it is unclear when the decision was made to lodge the notice of appeal on 3 November 2021. However, presumably
this decision was made prior to Counsel on 27 October 2021 as
Counsel would have had to be instructed of DAERA’s intention to appeal to prepare this. Senior Counsel’s advice on the merits of
appeal was provided on 29 March 2022, but this was an 

.

In addition to this, there are a series of emails regarding Anthony Harbinson’s sign off of the decision to appeal. In an email dated
14 March 2022 Mr Harbinson sets out, "I have no recollection or record or record of being consulted on the decision to appeal the
case and having just spoken to his recollection was that I was not involved and that he took the decision based on the

 That said in the circumstance I would have agreed with the decision to appeal anyway.”

However, Mr Harbinson’s position in relation to the appeal in an email to  on 24 March 2022 was as follows, "I was
surprised when I heard we had appealed this case given the strong comments of the Tribunal Chair".

Therefore, based on the electronic documentation we have reviewed so far, we have not had sight of documents which
demonstrate:

● The chain of events relating to the initial decision that the Tribunal Judgment should be appealed;

● The advice and guidance provided to DAERA and any advice and guidance provided within DAERA relating to the initial
decision to appeal; and

● The decision-making relating to the appeal – who took the initial decision that the Judgment should be appealed, on whose
authority and how that decision was taken given Counsel did not appear to be confident of the likelihood of success; and

● The escalation and approval processes regarding the initial decision to appeal.

As such, it is currently difficult to assess whether or not these actions were consistent with the NICS Code of Ethics, and
compliant with the requirements of Managing Public Money NI and any internal DAERA requirements or delegated limits.
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